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BRIEF OF APPELLEES

STATEMENT
On March 2, 1931 at 4:20 P. M. the steamer James

Griffiths, owned and operated by the appellee. Coast-

wise Steamship and Barge Company, Inc., sailed from

Tacoma, Washington, having on board among other

cargo, 650 sacks of flour shipped by the appellant for

delivery at San Francisco, California. On March 3,

1931 at 1:36 A. M. the vessel stranded on Rosedale

Reef with resulting damage to cargo, and after trans-

shipment there was delivered to appellant at San Fran-

cisco, California, 535 sacks of said flour (Ap. 121, 122,

Lib. Ex. 1), with resulting damage by reason of shortage

of $239.98 (Ap. 74, 131, Lib. Ex. 4).



The appellant thereafter instituted these proceedings

in rem against the vessel, and in personam against the

appellees Coastwise Steamship and Barge Company,

Inc., James Griffiths & Sons Company, and McCormick

Steamship Company, alleging that this shipment of

flour and three other shipments of bulk grain had been

delivered to the vessel and said appellees, as common

carriers, for transportation to San Francisco and Vallejo,

California, and that as to each shipment there had been

a shortage in delivery, and praying for a decree accord-

ingly.

As the appellant now concedes that "upon the evidence

introduced, there is no liability against James Griffiths &
Sons Company" (Appellant's Br. 115) it will no longer

be necessary to refer to this appellee, and as to it the

decree appealed from should be affirmed. Hereafter,

therefore, the reference to appellees will apply only to

Coastwise Steamship and Barge Company, Inc., and

McCormick Steamship Company.

The claims for damage, for other than the shortage

in the flour shipment, were eliminated from the second

amended libel upon the sustaining of exceptions upon

behalf of the appellees to the first, second and fourth

causes of action (Ap. 35, 37), leaving only for disposition

the claim for $239.98 arising out of the shortage in the

flour shipment set forth in the third cause of action of

the second amended libel (Ap. 13).

The appellee Coastwise Steamship and Barge Company,

Inc., by its answer to the third cause of action of the



second amended libel admitted it was the owner and

operator of the vessel and that the flour had been de-

livered to the vessel for transportation as alleged, in

accordance with the terms of the bill of lading attached

to the second amended libel as Exhibit C (Ap. 40, Lib.

Ex, 6). The appellee McCormick Steamship Company
by its answer to the third cause of action of the second

amended libel denied that the flour had been delivered

to it for transportation, as alleged (Ap. 53). As an

affirmative defense the appellees set up the provisions of

the said bill of lading incorporating the exemptions from

liability contained in the Harter Act (Ap. 41, 55) section

3 of which so far as here material, reading as follows:

"If the owner of any vessel transporting mer-
chandise or property to or from any port in the

United States of America shall exercise due diligence

to make the said vessel in all respects seaworthy
and properly manned, equipped, and supplied,

neither the vessel, her owner or owners, agent, or

charterers, shall become or be held responsible for

damage or loss resulting from faults or errors in

navigation or in the management of said vessel.
* * *." (Title 46, U. S. C. A. §192).

The appellee. Coastwise Steamship and Barge Com-

pany, Inc., by its cross libel sought recovery from the

appellant for contribution in general average (Ap. 76)

it being stipulated "that in event and if it is finally

determined, adjudged and found herein that Cross

Libelant exercised due diligence to make said steamer

James Griffiths in all respects seaworthy and properly

manned, equipped, and supplied, before and at the

commencement of said voyage" that recovery should be

had thereon (Ap. 75).



ARGUMENT

The district court made and entered findings of

fact and conclusions of law that the owner (1)

exercised due diligence to make said vessel in all

respects seaworthy and properly manned, equip-

ped, and supplied, before and at the commence-
ment of said voyage, and (2) that the vessel was

in fact in all respects seaworthy and properly

manned, equipped, and supplied, before and at

the commencement of said voyage.

At the conclusion of the trial at which all testimony

was taken in open court with the exception of the deposi-

tion of E. B. Smith, appellant's traffic manager, who

testified that he knew that the appellee McCormick

Steamship Company was not the owner of the vessel

(Ap. 147) and that appellant understood that it was

acting as agent for the vessel (Ap. 148-150), and after

argument and after due consideration of a written

transcript of the testimony made and entered its findings

of fact and conclusions of law (Ap. 100, 432).

In so far as here presently material the district court

found

:

"VI

"That the respondent, claimant and cross libelant,

Coastwise Steamship and Barge Company, Inc., a

corporation, is now and at all times herein mentioned
was the owner of the said steamer James Griffiths,



operating the same as a common carrier of mer-
chandise for hire; that the respondent James Griffiths

& Sons Company, a corporation, and the respondent
McCormick Steamship Company, a corporation, at

various times acted as agents for the respondent,
claimant and cross libelant Coastwise Steamship
and Barge Company, Inc., a corporation, in the
operation of said steamer, but were not otherwise
interested in said steamer or a party to the operation

thereof or the transportation of the flour of the

libelant and cross respondent Sperry Flour Company,
a corporation, hereinafter referred to, or the con-

tract for said transportation.

"VII

"That on or about February 28, 1931, at the port

of Tacoma, Washington, libelant and cross respon-

dent Sperry Flour Company, a corporation, de-

livered to the said steamer James Griffiths, 650
sacks of bakers flour in good order and condition

for transportation to San Francisco, California,

under and pursuant to the terms of the bill of lading

received in evidence as Libelant's Exhibit 6, which
is by this reference made a part hereof as fully as

though set forth herein at length (Ap. 103) ; that

said bill of lading contained among other clauses,

the following:

" 'Sec. 9 (a). If all or any part of said property
is carried by water over any part of said route,

such water carriage shall be performed subject to

all the terms and provisions of, and all the exemp-
tions from liability contained in the Act of Con-
gress of the United States approved on February
13, 1893, and entitled "An Act relating to the

navigation of vessels, etc.," and of other statutes

of the United States according carriers by water
the protection of limited liability, and to the



conditions contained in this bill of lading not
inconsistent therewith or with this section. * * *

(c) If the owner shall have exercised due diligence

in making the vessel in all respects seaworthy and
properly manned, equipped, and supplied, no
such carrier shall be liable for any loss or damage
resulting from the perils of the lakes, seas, or other

waters, or from latent defects in hull, machinery,
or appurtenances whether existing prior to, at

the time of, or after sailing, or from collision,

stranding or other accidents of navigation, or

from prolongation of the voyage. * * *.'

"VIII

"That said steamer with said flour and other

cargo on board sailed from the port of Tacoma on
March 2, 1931, bound for San Francisco, California,

and the respondent, claimant and cross libelant

Coast- (Ap. 104) wise Steamship and Barge Com-
pany, Inc., a corporation, before and at the com-
mencement of said voyage, exercised due diligence

to make said steamer in all respects seaworthy and
properly manned, equipped, and supplied for the

contemplated voyage, and said steamer was in

fact before and at the commencement of said voyage
in all respects seaworthy and properly manned,
equipped, and supplied for the contemplated voyage.

"IX

"That while on the course of said voyage and at

about 1 :36 A. M. on March 3, 1931, the said steamer
went aground and stranded on Rosedale Reef,

British Columbia, damaging her hull, permitting the

influx of sea water and causing damage and loss to

said flour in the amount of $239.98. That said

steamer went aground and stranded during the

watch of K. A. Mortensen, chief officer of said

steamer, the same resulting from faults or errors in

navigation by said chief officer.



"X

"That shortly prior to the saiHng of said steamer
from the port of Tacoma the master of said steamer
was required to obtain a new chief officer to replace

the then chief officer who was unable to sail; that

said master being authorized for and on behalf of

the respondent, claimant and cross libelant, Coast-

wise Steamship and Barge Company, Inc., a cor-

poration, to fill such vacancy, applied to the Sea
(Ap. 105) Service Bureau at Seattle, Washington,
for that purpose; that the Sea Service Bureau at

Seattle was then and prior thereto one of the several

bureaus of like kind located in the larger seaports

of the country, created by the United States Ship-

ping Board in 1917, and since operated thereby, for

the purpose of supplying competent officers and
seamen to vessels operated by the United States

Shipping Board and private shipping companies,
which said Sea Service Bureau was and is widely
used at the port of Seattle and elsewhere by private

shipping companies and was the only public place

or office maintained in this district where such
officers and seamen could be obtained. That said

K. A. Mortensen at said time was 38 years of age
and had been going to sea for 22 years, having been
born in Denmark and becoming a naturalized

citizen in 1921; that in 1926 said K. A. Mortensen
received a license as second mate issued by the

United States Steamboat Inspection Service; that

prior and subsequent to receiving said license as

second mate, said K. A. Mortensen held a certificate

of service of able seaman and certificate of efficiency

to lifeboatman issued by the United States Steamboat
Inspection Service and during said period prior to

obtaining said license as second mate had a varied

and long experience as a seaman on board a large

number of steam vessels, and during said period in

1918 served the United States as an officer and
instructor in seamanship. That on May 3, 1929, said
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K. A. Mortensen received a license as (Ap. 106)
chief mate of steam vessels of any gross tons, upon
the waters of any ocean, issued by the United States
Steamboat Inspection Service, which said license

was in full force and effect on his employment as

chief officer on said steamer James Griffiths.
That from and after receiving said license said

K. A. Mortensen had a varied experience on board
steam vessels as an officer, that said K. A. Mor-
tensen left each and every vessel on which he was
employed with a good record and recommendations;
that during a period of several years said K. A.
Mortensen and his service record were well and
favorably known to the Sea Service Bureau at

Seattle, and said Sea Service Bureau recommended
him to the master of the steamer James Griffiths
as a competent and qualified officer out of a list of

several qualified men; that said K. A. Mortensen
had been a resident of the City of Seattle for several

years and was known to be competent, reliable and
regular in his habits and conduct, and efficient as

an officer and seaman. That upon the recommenda-
tion of the Sea Service Bureau the master employed
said K. A. Mortensen as chief officer of said steamer
James Griffiths, and upon his joining the steamer
directed him to his duties and assigned to him the

12:00 to 4:00 watch; that prior to sailing said K. A.
Mortensen performed the duties assigned to him
in a seamanlike manner, and was found by the

master to be in every way proficient; that upon
coming on watch at or about 12:00 o'clock A. M.
on March 2 (Ap. 107), 1931, he received instructions

from the master as to the navigation of the vessel

and at that time and shortly prior to the collision

when the master again talked with him on the

bridge, he appeared to be active and in good health

and well able to carry out his duties and the in-

structions given to him, and there was not then or

at any prior period anything about said K. A.

Mortensen to indicate that there was anything out



of the ordinary about him; that by reason of his

failure thereafter to obey the instructions of the
master to call him when within two miles of the

light on Rosedale Reef and to properly navigate the

steamer it went aground on said Rosedale Reef
and stranded. That all due and reasonable care and
diligence was exercised in the employment of said

K. A. Mortensen as chief officer of the steamer
James Griffiths, and he was at the time of said

employment and thereafter a qualified and com-
petent man to act as chief officer." (Ap. 108).

and therefore concluded

I

"That the second amended libel of the libelant

Sperry Flour Company, a corporation, should be
dismissed with prejudice and with costs to be taxed
in favor of the respondent and claimant Coastwise
Steamship and Barge Company, Inc., a corporation,

respondent James Griffiths & Sons Company, a

corporation, and respondent McCormick Steamship
Company, a corporation. (Ap. 109).

'TI

"That the cross libelant Coastwise Steamship and
Barge Company, Inc., a corporation, should have
and recover on its cross libel of and from the cross

respondent Sperry Flour Company, a corporation,

the sum of $5,544.81 with interest thereon at six

per cent per annum from August 2, 1931, together

with costs of the cross libelant Coastwise Steamship
and Barge Company, Inc., a corporation, herein

to be taxed." (Ap. 110).

a. The Issue Presented at the Trial

In answer to interrogatories filed on behalf of appellees

as to whether or not it was claimed that the vessel was
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unseaworthy, Improperly manned, improperly equipped,

or improperly supplied, and if so, in what respect, the

appellant's only affirmative answer was that the "vessel

was not properly manned, in that the chief officer thereof

was in fact incompetent and unfit to act as such on said

vessel, which was in this respect unseaworthy." (Inter.

No. 1, Ap. 60, 64, 65). In answer to interrogatories filed

on behalf of appellees as to whether or not it was claimed

that the owner and operator of the vessel failed to exercise

due diligence to make the vessel in all respects seaworthy,

properly manned, equipped, and supplied, and if so, in

what respect, the appellant's only affirmative answer

was that "due diligence was not exercised to man prop-

erly said vessel in selecting and employing the chief

officer thereof." (Inter. No. 2, Ap. 60, 61, 65).

In appellant's assignment of errors the only specific

assignments pertaining to "due diligence" and "sea-

worthiness" are assignments Nos. Ill (Ap. 435) and IV

(Ap. 436) pertaining to the district court's finding that

all due and reasonable care and diligence was exercised

in the employment of K. A. Mortensen as chief mate of

the vessel and that he was at the time of said employ-

ment and thereafter a qualified and competent man to

act as chief mate (Ap. 108).

b. The Additional Issues Now Presented

It is now urged on this appeal in addition that the

helmsman and lookout were incompetent, the steering

gear was defective and the compasses were not properly
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adjusted (Appellant's Br. 11, 89, 91) and reference is

made to assignment of errors Nos. I and II in support

thereof (Ap. 435). These assignments do not present

these additional issues. The question of first importance

in this case was the exercise of "due diligence" or "sea-

worthiness" and these assignment of errors merely state

generally that the court erred in finding that "due

diligence" was exercised and that "seaworthiness" in

fact was established.

In The Golden Gate, 52 F. (2d) 397, 400 (C. C. A. 9),

it is stated:

"Rule 11 and Rule 4 in Admiralty of this court

make the assignments of error an essential part of

the record on appeal, and an objection not raised

in the court below and not assigned as error will

not be considered on appeal."

In Seaboard Air Line R. Co. v. Watson, 287 U. S. 86,

91, the court, in referring to a statutory requirement

that the assignment of errors shall "set out separately

and particularly each error asserted," which is identical

with Rule 11 of this court, stated:

"The purpose is to enable the court, as well as

opposing counsel, readily to perceive what points are

relied on. The substitution of vague and general

statement for the prescribed particularity sets the

rule at naught."

In Squibb &' Sons v. Mallinckrodt Chemical Works, 69

F. (2d) 685, 687 (C. C. A. 8), it was held that an assign-

ment of error which amounts to no more than that a

wrong decree was entered is insufficient.
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It is well settled that errors argued in the briefs but

not properly assigned as errors, will not be considered.

Baldwin v. United States, 72 F. (2d) 810, 812 (C.

C. A. 9);

Pattis V. United States, 17 F. (2d) 562, 566 (C. C.

A. 9);

Holsman v. United States, 248 F. 193, 198 (C. C.

A. 9).

Clearly there are no assignment of errors upon which

to predicate these additional contentions now urged on

this appeal.

II

The findings of fact and conclusions of law made
and entered by the district court will not be

disturbed except for manifest error.

Efforts on the part of appellants to obtain reversals

on appeals in admiralty where the district court heard

and saw the witnesses, in the absence of manifest error,

either of fact or law, have been uniformly unsuccessful.

The applicable rule has been stated in various forms.

In The Andrea F. Luckenbach, 1935 A. M. C. 1182,

1184 (C. C. A. 9), Judge Wilbur, speaking for the court,

said:

"The well established rule is applicable that the

decision of the trial court in admiralty cases upon
controverted questions of fact will not be disturbed

by the Appellate Court unless clearly against the

weight of the evidence."
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In The Mexican, 1935 A. M. C. 1178, 1180 (C. C. A. 9),

Judge Garrecht, speaking for the court, said:

" * * * the findings of the trial court will not be
disturbed, except for manifest error."

In The Mabel, 61 F. (2d) 537, 540, Judge Sawtelle

speaking for the court, said:

" * * * even if we were inclined to differ with the
learned trial judge who saw the witnesses, heard
their testimony, and had opportunity of passing upon
their credibility and accuracy, we would not be
warranted in interfering with his findings of fact

and conclusions, 'unless the record discloses some
plain error of fact, or unless there is a misapplication

of some rule of law.'
"

See also The Vinemoor, 75 F. (2d) 28, 30 (C. C. A. 9),

and The Pacific Commerce, 73 F. (2d) 177, 180 (C. C.

A. 9).

Ill

The district court was correct in finding (1) that

due diligence was exercised to make the said

vessel in all respects seaworthy and properly

manned, equipped, and supplied, before and at

the commencement of said voyage; and (2) that

the vessel was in fact in all respects seaworthy

and properly manned, equipped, and supplied,

before and at the commencement of said voyage.

Recognizing that the burden was upon the owner to

show "due diligence" as a condition precedent to exemp-
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tion from liability under the Harter Act, the owner at

the close of appellant's case, which consisted only of

showing shipment of its cargo and failure to deliver a

part thereof, proceeded to introduce proof. The district

court found that the burden had been sustained and that

there was no liability by reason of the exemptions of the

Harter Act for the resulting damage and that recovery

should be had on the cross libel. The appellant offered

no proof on this question and the appellant now has

the burden of showing that the district court's findings

of fact and conclusions of law were manifestly erroneous.

In order to obtain exemption from liability under the

Harter Act it is not required that the vessel be shown

to be in all respects seaworthy and properly manned,

equipped, and supplied before and at the commencement

of the voyage, all that is required is that it be shown

that due diligence was exercised to make the vessel in

all respects seaworthy and properly manned, equipped,

and supplied, before and at the commencement of the

voyage, either showing is sufficient.

The rule as briefly stated in The Indien, 71 F. (2d)

752, 756 (C. C. A. 9), is that the owner has the burden

of showing "that he has furnished a vessel, fit and sea-

worthy, or has used due diligence to that end."

Here it was shown not only that due diligence was

exercised to make the vessel in all respects seaworthy

and properly manned, equipped, and supplied before

and at the commencement of the voyage, but that the



15

vessel was in fact in all respects seaworthy and properly

manned, equipped, and supplied before and at the

commencement of the voyage, and the district court so

found.

Stanley Griffiths, treasurer of the appellee Coastwise

Steamship and Barge Company, Inc., owner and operator

of the vessel, and vice-president of James Griffiths &
Sons Company, its managing agents (Ap. 154, 155),

testified that on the sailing of the vessel on the voyage

in question the vessel was in all respects seaworthy,

properly manned, equipped, and supplied (Ap. 160).

Arthur Wuthenow, manager of the appellee Coastwise

Steamship and Barge Company, Inc., and of the vessel's

managing agents, James Griffiths & Sons Company (Ap.

184) testified that James Meston, a surveyor of many

years' experience, was employed as an outside surveyor

whose duty it was to board the vessel when in port

and after consultations with the master and chief engi-

neer, that they would make recommendations as to any

needed repairs (Ap. 185, 305) and that all such repairs,

replacements and additions so recommended were made

to the vessel (Ap. 186) and that he himself likewise

made investigation as well, and was personally in charge

of seeing that all such recommendations were carried

out (Ap. 186). He further testified that he employed

the master, chief engineer and steward, all of whom were

competent men (Ap. 187-189); that the master selected

his mates, the chief mate, the sailors, the chief engineer,

his first assistant, and the latter the remainder of the
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engine room personnel and the steward the galley crew

(Ap. 189). He likewise further testified that on sailing

on the voyage in question the vessel was properly manned,

equipped, and supplied (Ap. 189).

The master, Captain Julius Johansen, testified that

all of the members of the crew were qualified, experienced

and competent men, that all of the officers held proper

licenses for the positions they occupied and the seamen

the proper certificates (Ap, 205). He further testified

that the vessel was last in drydock on December 10,

1930 (Ap. 205), and that at the conclusion of drydocking

the vessel was in all respects seaworthy, including all

equipment, boilers, tackle and engines, which condition

continued up to and including the time of sailing on the

voyage in question, at which time the vessel was in all

respects properly manned, equipped, and supplied for

the voyage (Ap. 206, 207). Albert A. Kroon, the chief

mate whose place was taken by Mortensen and who

remained on the vessel up to the time of sailing (Ap.

274, 278) testified that the vessel was last drydocked

in December, 1930, at the conclusion of which the vessel

was in seaworthy condition, which condition in con-

nection with everything in the deck department, con-

tinued up to and including the time of sailing on the

voyage in question (Ap. 275) and that her cargo was

properly stowed (Ap. 277). He further testified that the

entire crew personnel were qualified and competent

men (Ap. 275) and the vessel was properly supplied for

the voyage (Ap. 277).
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Lester C. Himes, the first assistant engineer (Ap. 280),

testified to the competency of the chief engineer

and that the entire engine room personnel were

competent and quaUfied men (Ap. 282) and that the

engines, boilers, machinery and equipment in the engine

room department and all equipment of the vessel per-

taining to the same were in seaworthy condition at the

commencement of the voyage (Ap. 283). John Anderson,

the second mate (Ap. 285), testified that all of the deck

crew of the vessel were able and competent at the com-

mencement of the voyage (Ap. 286).

Not one syllable of testimony was offered by the

appellant in refutation of this testimony and it stands

uncontradicted.

In view of the fact that the vessel subsequently stranded

by reason of subsequent improper navigation of the

vessel by Mortensen, chief mate, he was produced by

the owner and detailed evidence introduced both as

to his competency and the occasion and manner of his

employment. This testimony likewise was wholly un-

contradicted by appellant.

Before discussing the evidence relative to the com-

petency and the occasion and manner of employment

of Mortensen, we will first dispose of the additional

contentions now made in respect to other alleged unsea-

worthy conditions. We have hereinbefore pointed out

that no sufficient assignment of errors has been made

to raise these additional contentions but as they are
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so wholly without merit a brief reference to each will

be made.

a. Due diligence was exercised in ascertaining the

competency of the helmsman and lookout and

they were in fact competent.

We have heretofore called attention to the testimony

of the master, Captain Johansen, that all the members

of the crew were qualified, experienced and competent

men holding proper certificates. In addition the

master was without knowledge of any prior default

on the part of any of them (Ap. 205). With particular

reference to the helmsman and lookout, Captain Johansen

testified that they were oldtime sailors and men in whom
he had every confidence (Ap. 247, 248). Kroon, the

chief mate who hired the deck crew, testified that he

was acquainted with the crew and that they were all

qualified and competent men, most of them he had known

for years (Ap. 275). Anderson, the second mate, testified

that he was acquainted with all of the deck crew and

that the competency and ability of all of the crew was

very good (Ap. 286).

It will be remembered that Mortensen was in charge

of the navigation at the time of the stranding; the helms-

man was at the wheel and received his orders from

Mortensen (Ap, 335), the lookout was on the bow, and

although Mortensen testified that he heard no report

from the lookout, he further testified that the lookout

afterwards advised him that he had in fact reported the

black buoy marking the reef on which the vessel stranded
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(Ap. 340). There is nothing in the record to warrant

a finding that either the helmsman or lookout were

inattentive to their duties, or in anywise negligent, and

there is nothing to warrant the contention that either

should have done any act other than remaining at their

respective posts and performing the duties assigned to

them. The appellant requested no such findings to be

made by the district court (Ap. 96). The stranding was

in no part due to the inattention of the helmsman or

lookout to their duties or to any negligence on their

part, the navigation of the vessel being in charge of

Mortensen, and it is conceded that the stranding re-

sulted from his improper navigation of the vessel. In

The Oregon, 158 U. S. 186, cited by appellant, the vessel

was held at fault for not having a lookout on each bow,

and this does not support in any manner the suggestion

that either the helmsman or lookout here were negligent.

The testimony is undisputed that the helmsman and

lookout were old, experienced seamen whose competency

and ability were unquestioned. In The Fort Morgan,

274 F. 734, affirmed 284 F. 1 (C. C. A. 4), cited by

appellant, the issues brought into question the skill and

discipline of the engine room force, whose gross negli-

gence caused the vessel to go aground. As to the chief

engineer the owner relied solely on the testimony of one

of its officials as to his competency and there apparently

was no showing that he was in a position to know and

no testimony whatsoever was offered as to the com-

petency of the chief engineer's assistants. Likewise in
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Gold Dust Corporation v. Munson S. S. Line, 55 F. (2d)

900, 902, cited by appellant, no testimony whatsoever

was offered on the question of due diligence in respect

to the competency of the engineer whose negligence

caused the damage. Here, the reliability and competency

of the helmsman and lookout were vouched for by those

who were in a position to know, namely, the master,

chief mate, and second mate. This testimony satisfied

the district court and we submit meets all the require-

ments imposed on the owner.

Appellant now likewise contends that the helmsman

and lookout should have been produced at the trial.

There was no more reason to produce these two men

than all other members of the crew. The requirement of

showing due diligence in employing these men was met

by showing that they were in fact qualified and com-

petent. Were this a case of collision in which their testi-

mony was material on the question of negligence, which

was not supplied by other equivalent testimony, there

might be some point to appellant's contention that an

unfavorable inference would result from failure to pro-

duce them. Such was the fact of The Cananova, 297

F. 658, 662, cited by appellant, where the lookout was

not produced, the rule being announced but apparently

not applied, as other equivalent testimony was supplied;

such also was the case of The Powhatan, 248 F. 786,

789, where again the lookout was not produced.

The issue here was not as to whether or not Mortensen

was guilty of improper navigation,—that was con-
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ceded,—the sole question was as to whether or not

either he was in fact competent or that due dihgence

had been exercised in employing him. On neither phase

of this question were the helmsman and lookout in a

position to testify.

As an apparent afterthought it is likewise claimed that

the third mate should have been produced as a witness

and that the testimony was insufficient as to his com-

petency or as to due diligence in employing him; no

assignment of error raising this issue was made and no

siich suggestion has heretofore been made. Captain

Johansen testified that all the members of the crew were

qualified, experienced and competent men, all officers

holding proper licenses (Ap. 205); Kroon, the chief

officer, testified that they were qualified and competent

(Ap. 275) as did Anderson, the second mate (Ap. 286),

and this testimony included the third mate, and as

hereinbefore stated, was wholly uncontradicted. There

was no more reason to produce the third mate as a

witness than all of the remainder of the crew.

b. Due diligence was exercised in ascertaining the

condition of the steering gear and compasses

and they were in fact in seaworthy condition.

In referring to the alleged failure to exercise due

diligence in these respects, appellant states that they

"are not as serious as the incompetency of Mortensen"

(Appellant's Br. 92). The fact is that not only are

they not "serious" but the alleged failure to exercise due

diligence in these respects does not in fact exist. The
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testimony shows not only that the steering gear and com-

passes were in seaworthy condition at the commence-

ment of the voyage and prior thereto, but also contrary

to the inference appellant seeks to establish that the

owner of the vessel exercised extraordinary care and

attention in keeping the vessel in first-class condition

in all respects.

The testimony shows without one syllable of testimony

to the contrary, that Arthur Wuthenow, for 16 years

the manager of the owner of the vessel and with 10

years' previous experience (Ap. 184) personally super-

vised all needed repairs and upkeep of the vessel and

that the owner upon the recommendation of their out-

side surveyor, James Meston, the master and chief

engineer of the vessel, constantly made all repairs,

replacements and additions called for to keep the vessel

in "A-No. 1" condition at all times (Ap. 186). In this

his testimony was corroborated by the surveyor, James

R. Meston, a man of many years' experience (Ap. 305).

Captain Johansen (Ap. 206) and Kroon, the chief mate

(Ap. 275) testified that the vessel and her equipment

were in all respects seaworthy, which of course included

among other equipment her compasses and steering

gear. With particular reference to the compasses Captain

Johansen testified that on every trip and every day

when the sun was out he took bearings to get the com-

pass deviation (Ap. 249). Mortensen examined the com-

passes when he came on watch, checked them two or

three times (Ap. 345) and testified that there was noth-

ing wrong with them (Ap. 337). There was here no
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erratic compass in need of adjustment as in The Yungay,

58 F. (2d) 352 (D. C. N. Y.), cited by appellant. With

particular reference to the steering gear Captain Johansen

testified that it was in good running order and about

the best he had had (Ap. 311, 312) and James R. Meston,

the surveyor, testified that it operated by steam and

was in proper working condition (Ap. 311). The appel-

lant did not request the district court to make any

findings that either the steering gear or compasses were

defective (Ap. 96).

This brings us then to the competency of Mortensen

or the exercise of due diligence in respect thereto.

c. Due diligence was exercised in ascertaining the
competency of Mortensen before his employ-
ment and he was in fact competent at the
commencement of the voyage.

The vessel was scheduled to sail on Monday. On

Sunday night the mother of Kroon, the chief mate,

died, and as he had to stay for the funeral he could not

make the voyage, and another mate was employed, but

on Sunday evening at about 9:30 o'clock while Captain

Johansen was in Seattle he was advised by 'phone that

this mate would not be able to sail because of his wife's

illness (Ap. 208). On Monday morning at 9:00 o'clock,

the day of vsailing. Captain Johansen went to the Sea

Service Bureau in Seattle to secure another mate (Ap.

209).

The Sea Service Bureau has an office in Seattle at the

Canadian National Dock (Ap. 224). This Bureau was
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originally created by the United States Shipping Board

in 1917 for the purpose of supplying competent officers

and crews to merchant vessels operated by the Shipping

Board. These Bureaus were established in the various

seaports on both coasts, twelve in number (Ap. 221)

and made available for the use of private steamship

operators in obtaining competent seamen and officers

to man their vessels (Ap. 196, 236) and at no expense to

the operator or the man (Ap. 238). Captain J. Howard

Payne, operating a ferry line out of Seattle, was manager

of the Seattle office of the Sea Service Bureau from 1918

to 1923, and was succeeded by his assistant, Guy Kongsle,

also a licensed officer (Ap. 196, 198, 217, 229), the latter's

assistant from 1926 to 1932 being Stephen J. Skocolic

(Ap. 227, 232).

The Sea Service Bureau was the only employment

office maintained in Seattle where seamen and officers

could be secured (Ap. 197, 222, 235) and was generally

used for this purpose by steamship operators both in

Seattle and elsewhere (Ap. 199, 221, Resp. Ex. D, Resp.

Ex. K, p. 35). From the beginning of the operations of

the Sea Service Bureau in Seattle records were kept of

men applying for positions (Ap. 198) the original applica-

tion being filed by the applicant showing his previous

experience and thereafter the Bureau made notations

thereon of subsequent information obtained (Ap. 221).

The Sea Service Bureau had a record of Mortensen filed

with it on February 23, 1926, after he had obtained his

second mate's license (Ap. 304), and at the time he was

placed as third mate on the steamer Northland (Ap.
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218, Resp. Ex. C) and thereafter notations were made

thereon of subsequent placements.

Mortensen, who was 38 years of age at the time of his

employment on the S. S. James Griffiths (Ap. 289)

had a long and good record as a seaman (Ap. 290-303)

and during the war served on the government vessel

Iroquois as an officer and instructor in seamanship

(Ap. 295). His first position as an officer was as third

mate on the steamer Northland on March 4, 1926, on a

voyage from Seattle to San Francisco (Ap. 315); he

then served as third mate of the steamer Doylestown,

commencing June 6, 1926, in the coastwise trade between

Seattle, San Francisco and Los Angeles, making one

round trip each month, and leaving this vessel in

February, 1927 (Ap. 316). He next joined the steamer

Cross Keys as third mate on March 11, 1927, for a

voyage from Seattle to Australia and return to San

Francisco, terminating July 25, 1927 (Ap. 317), being

promoted on this vessel to second mate (Ap. 321). He
then served approximately four months as winch driver

on the steamer Derblay, operating between Portland

and Los Angeles (Ap. 318), following which he served as

third mate on the oil tanker Mericos H. Whittier for

about six months making two round voyages from

Los Angeles to Buenos Aires, terminating September

26, 1928 (Ap. 319), following which he served as third

mate on the steamer Chetopa, operating between

Seattle, San Francisco and New York from October 23,

1928 to December 29, 1928, following which he again

served as third mate on this vessel in the same trade
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from January 21, 1929 to March 28, 1929 (Ap. 320,

321). Mortensen then went up for a Hcense as chief

mate which was issued on May 3, 1929 (Ap. 214, 321),

following which he served as second mate on the Olympia

in the Seattle to the Orient trade from June 29, 1929, to

September 23, 1929 (Ap. 322), and thereafter in com-

pany with many other officers due to depressed shipping

conditions, found himself out of employment (Ap. 323).

This unblemished record of advancement in his pro-

fession speaks well for his character and ability and

being uncontradicted establishes it. The report to the

Sea Service Bureau of his record on the steamer Cross

Keys on which he was promoted from third mate to

second mate, given by the chief mate of that vessel,

was that he was a good shipmate and a good officer

(Ap. 226, 241) and to the same effect from the chief

officer of the steamer Olympia on which he served as

second mate (Ap. 226).

Kongsle in charge of the Sea Service Bureau at Seattle,

had known Mortensen for 12 years (Ap. 224) and con-

sidered him a sober and industrious man and a com-

petent and able seaman and officer. Skocolic, his assistant

in the Sea Service Bureau, had known Mortensen for 6

years (Ap. 232) and had always found him to be sober

and industrious (Ap. 233) and nothing had ever come to

his attention in any way to Mortensen's discredit as an

officer (Ap. 234). Mortensen was likewise known by his

associates ashore as a sober, industrious and ambitious

man, of good character (Ap. 356).
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When Captain Johansen called at the Sea Service

Bureau on Monday morning he talked to Skocolic and

advised him that he wanted a chief mate (Ap. 209, 239,

265). Skocolic had a list of 15 or 20 men available (Ap.

241) and considering Mortensen the best qualified (Ap.

241, 242) recommended him as a good man for the posi-

tion (Ap. 209, 235, 242). Skocolic advised Captain

Johansen that Mortensen ''would be just the man for

him, as he had experience on steam schooners and on

coastwise ships" (Ap. 235) and that he was "a good all

around man, a good man on the winch, he is a good

sailor and all around man" (Ap. 209). This being the

type of man needed (Ap. 265) Captain Johansen ex-

pressed his willingness to employ Mortensen and Skocolic

'phoned Mortensen in Captain Johansen's presence, and

advised Mortensen of his employment (Ap. 209, 240).

Captain Johansen then returned to the vessel at Tacoma

where he met Mortensen at noon on board the vessel

and introduced him to the other officers (Ap. 210).

Although Captain Johansen had never previously sailed

with Mortensen he knew him as a seaman sailing out of

Seattle (Ap. 264). Anderson, second mate, however,

had known Mortensen since 1917, both ashore and as

shipmates, and knew him to be a sober, industrious and

competent man (Ap. 286, 324) and so advised Captain

Johansen (Ap. 211).

Captain Johansen perceived Mortensen to be in fine

physical condition and able bodied (Ap. 210, 211) as

did the chief mate, Kroon (Ap. 276) and the second

mate, Anderson (Ap. 287). Captain Johansen turned
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Mortensen over to the chief mate, Kroon, with whom
Mortensen discussed matters pertaining to the vessel

and her loading, and was shown about the vessel (Ap.

276, 325). Mortensen then assisted the carpenter in

putting a walk over the deckload of logs (Ap. 277, 325)

and on completion he assisted chief mate Kroon in filling

up a hatch (Ap. 325) and on the vessel's sailing Mor-

tensen took over the chief mate's duties and attended

to the after line (Ap. 326) and with Anderson, the second

mate, helped in putting down the hatches (Ap. 243).

We submit that on this record no other finding or

conclusion could have been made than was made by

the district court—"that all due and reasonable care

and diligence was exercised in the employment of said

K. A. Mortensen as chief officer of the steamer James

Griffiths and he was at the time of said employment

and thereafter a qualified and competent man to act

as chief officer" (Ap. 108). The district court not only

heard the testimony but actually saw Mortensen, which

latter opportunity is denied this court. The long ex-

perience of Judge Neterer in the trial of admiralty

causes entitles his opinion on a question such as here

involved, to great respect, and in his words any other

conclusion
*

'would be entirely arbitrary and not in

accordance with the intent of the expressed provisions

of the law" (Ap. 94).

Having reached this point, what subsequently occurred

other than the fact of stranding, has slight, if any, bearing

on the question here presented. However, as appellant
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deals with this at some length a brief recitation of subse-

quent events will be made.

Mortensen placed his license in the pilot house (Ap.

212, 325) and Captain Johansen assigned the watches,

giving Mortensen the 12:00 to 4:00 watch (Ap. 212,

326) with which, from prior experience, Mortensen was

of course familiar (Ap. 326). After supper Mortensen

and Anderson, the second mate, came up to the pilot

house and Mortensen looked around to get acquainted

there (Ap. 243) whereupon he retired to his room, being

called on his watch shortly before midnight (Ap. 243,

326). Mortensen then went on the bridge where he met

and conversed with the third mate whom he was relieving

and looked over the course plotted on the chart (Ap.

243, 327). At this time the vessel was about four miles

past New Dungeness on a course to clear Race Rock,

and Captain Johansen came into the pilot house and went

over the course with Mortensen, explaining that on the

course set the vessel should pass about one and one-half

miles off Race Rock (Ap. 244, 327), the vessel at that

time being about 14 miles from Race Rock. Captain

Johansen stated that Mortensen looked strong and

able bodied and that he understood the instructions

which he was giving him (Ap. 244, 245). Captain Johansen

told Mortensen that he was going to lie down on the

settee in the chart room but that he wanted to be called

when Race Rock light was sighted (Ap. 244, 328) and

accordingly about 10 minutes later on sighting the light,

Mortensen called Captain Johansen who came out and
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looked at the light and then further instructed Mor-

tensen that there was a strong set of the flood tide toward

the light and that the steering should be watched closely

and that if there were any set toward the light he was

to be called, but in any event, he was to be called when

within about two miles of the light (Ap. 244, 328).

Mortensen then checked the course and took bearings

from time to time; the flood tide made steering difficult

and he checked the steering and cautioned the helmsman

not to go inside the course (Ap. 329, 335) and as the

vessel neared the light the tide became strong, accom-

panied by tide rips, causing the vessel to swing (Ap. 338).

Up to this point Mortensen had carefully obeyed the

master's instructions, but although he thought that the

vessel was not setting away from the light the way she

should, at least he was in doubt, he did not call Captain

Johansen as instructed, and as he states:

"A. Well, as we went along I kept on taking

bearings, and as we came up closer to the light it

seemed to me she was not setting away from the

light the way she should, but I wasn't sure, so I

was in doubt, I didn't know, really— I thought
about calling the captain, but then again I thought
'Well, she will be all right,' until we came up kind

of (Ap. 329) close, and I don't know, things for

some unknown reason— I didn't seem to be able to

concentrate on my work, because it is an awful

easy matter to get a bearing off a light and get

your distance—a child can do it—and I can't say

why I couldn't think of it at the time, but my
mind seemed to be somewhat befuddled, I couldn't

function clearly.

"Q. Did you consider that you were in danger of

going on the rock?
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"A. Well, no, I didn't. I thought she would clear.

Then again, I thought maybe I should call the
captain, because that is a standard rule, to call

the captain if you are in doubt, but I said, 'Well,

she ought to clear,' but the tide must have been
awful strong off that point, because she went on
the rocks before I really came to my senses." (Ap.

330).

On the vessel striking. Captain Johansen immediately

came on the bridge and took charge and Mortensen was

unable, and still is unable, to give any more accurate

explanation of what occurred than is hereinabove quoted

(Ap. 245, 331). That Mortensen had a most unfortunate

mental relapse at a critical time must of course be con-

ceded, but that Captain Johansen or anyone else, in-

cluding Mortensen himself, could not have anticipated

such unfortunate occurrence, is likewise apparent.

It appears that for some days prior to joining the vessel

Mortensen had had a cold and attempted to break it up

with quinine, and on Monday morning he took five

aspirin tablets prior to joining the vessel and thereafter

up to the time of going on watch at midnight, took

twelve more aspirin tablets (Ap, 332, 333). Mortensen

at no time ascribed his mental relapse to any effect

from the aspirin and did not know of this possible con-

nection until he subsequently inquired of a doctor con-

cerning this possibility (Ap. 364). Dr. Charles E. Watts,

consultant at the United States Marine Hospital in

Seattle, gave as his opinion that the use of this amount

of aspirin could have disturbed Mortensen's brain and
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nervous system leading to some confusion and dis-

turbance of coordination (Ap. 349, 350).

We wish to again clearly point out that to obtain

exemption under the Harter Act it is not required that

it be shown that the vessel was in fact in all respects

seaworthy, properly manned, equipped, and supplied

before and at the commencement of the voyage, but it

is only required that it be shown that due diligence to

this end was exercised, either showing being sufficient.

The Indien, 71 F. (2d) 752, 756 (C. C. A. 9);

The Wildcroft, 201 U. S. 378, 386.

The appellant has cited a large number of cases but

inasmuch as there is no dispute on this rule we deem it

unnecessary to further lengthen this brief by referring

to all of the cases cited by the appellant and remarks

made in reference thereto. Many of the cases cited by

appellant dealing as they do with the seaworthiness of

the vessel as distinguished from the proper manning of

the same, are not at all in point on the issue here, namely,

due diligence in manning the vessel. In various places

throughout appellant's brief, particularly at page 39,

it is stated that it is "incumbent upon the shipowner

to prove actual seaworthiness at the time of sailing,"

this is of course incorrect and not supported by the

authorities cited, or any other authorities.

Mortensen Was in Fact Competent

The district court found that Mortensen was in fact

competent and it is on this that the first issue is taken
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by appellant. It is of course apparent that in dealing

with the competency of a seaman little or no assistance

may be obtained from cases dealing with the question

of seaworthiness of a vessel in connection with its hull

and equipment, and in a large measure the nature of the

authorities cited by appellant deal only with this ques-

tion. Competency in fact as it pertains to a seaman

must of necessity deal with his experience and qualifica-

tions to perform the duties for which he is employed.

We have heretofore detailed at some length Mor-

tensen's prior experience and training, which we submit

leaves no room for doubt as to his competency up to

and including the time of the sailing of the vessel. He

was certified to be competent for the position of chief

mate by the United States Department of Commerce,

Steamboat Inspection Service which, after due examina-

tion, in issuing to him a license as chief mate certified

—

"that he is a skillful navigator and can be entrusted to

perform the duties of chief mate of steam vessels of any

gross tons, upon the waters of any ocean" (Ap. 214).

He had served with proper skill and ability those vessels

on which he had previously been employed and not one

syllable of testimony to the contrary was offered by

appellant. If he was not competent to act as a chief

mate on this vessel that conclusion must be arrived at,

based on some evidence, and there is none. The Sea

Service Bureau, operated by the United States Govern-

ment for the very purpose of furnishing competent

officers to operators of vessels, who were well informed as

to Mortensen's record over a period of years, likewise
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certified him to be competent. If in opposition to this

undisputed evidence appellant had produced evidence

of incompetency a disputed question of fact on this issue

would have been presented, but no such evidence was

produced. In view of the evidence in this case not only

was the district court correct in finding that Mortensen

was competent but any other finding would have been

manifest error.

The burden of appellant's contention appears to rest

on the fact that by reason of what subsequently occurred

on this voyage after the vessel sailed, there is proof

that Mortensen was in fact not competent. With the

exception of this one incident in his long career as a

seaman and of^cer, not one blemish appears against his

record. Is this one incident sufficient to overcome such

previous record and require the district court to find

that he was in fact incompetent to act as a chief mate,

—

or, to put it another way,—was the district court mani-

festly in error in holding him to be competent to act as a

chief mate? This court has heretofore given the answer

to this question in Boston Marine Ins. Co. v. Metropolitan

Redwood L. Co., 197 F. 703, 708 (C. C. A. 9), where it is

said:

"Nor do we think the evidence sustains the con-

tention that the mate was incompetent. He was
employed upon letters of recommendation from the

Hammond Lumber Company, a corporation en-

gaged in the same business as that of the appellee,

and he held a master's license. All that appears
against his record is the fact that just before the

collision he was running the San Pedro at an im-
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proper speed, and failed to stop her engines upon
first hearing the Columbia's fog signals, and failed

to observe necessary precautions to prevent a
collision. In The Elton, 142 Fed. 367, 73 C. C. A.
467, the court said:

" 'It is a common experience that a workman, be
he ever so competent and skillful, may at some time
and on some occasion fail to live up to his own
standards.'

"

Appellant next relies on the suggestion that Mor-

tensen was not properly entitled to a chief mate's license

(Appellant's Br. 26). This issue was not before the

district court and of course no effort was made to go

behind the record of the issuance of the chief mate's

license to him. However, assuming that this is a question

which may now be raised for the first time, which we

deny, it appears that Mortensen obtained his second

mate's license in 1926 (Ap. 304) and his record as in

evidence shows that he was qualified for a chief mate's

license under section 35, subdivision third of the General

Rules and Regulations prescribed by the Board of Super-

vising Inspectors (Appellant's Br. 28) by reason of the

necessary two-year service while holding a second mate's

license. In this connection it may be pointed out that

the General Rules and Regulations to which appellant

refers were adopted on May 4, 1929, and Mortensen's

license as chief mate was issued to him the day before

(Ap. 214).

The appellant next relies on the fact that Mortensen

had, during his lifetime, experienced illness and had a

cold for several days prior to and at the time he joined
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the vessel. The testimony shows that at no time during

the year preceding his joining the vessel had he at any

time been so ill as to require the attention of a physician

(Ap. 343). In the absence of some evidence to rebut the

undisputed testimony that he was physically and mentally

sound when he joined the vessel and thereafter engaged

in performing his duties, there is no basis for appellant's

argument. How could it possibly be said that the district

court was manifestly in error in finding that Mortensen

was on the sailing of the vessel, physically able to per-

form his duties? He did in fact do so, and no other finding

could be made. It is true that he did thereafter suffer a

mental relapse which in part at least, may be accounted

for by an excessive use of aspirin, but until this con-

dition was reached his competency stands unchallenged.

In point here is the decision by Roche, J., King's

Bench Division, 1926, in Rio Tinto Company, Ltd. v.

Seed Shipping Company, Vol. XVII, Aspinall's Maritime

Law Cases (N. S.), part 1, page 21. In that case the

vessel sailed in the morning and in the afternoon while

in charge of the master, struck a rock and became a

total loss. On a suit brought on behalf of cargo it was

claimed that the vessel was unseaworthy, which brought

into question the competency of the master, and the

court said:

" * * * The master was fifty-six years of age and
generally speaking was a competent man. He was
no doubt guilty of a lapse on the night in question

with serious consequences to himself and the ship.

The question is whether the lapse was an error of
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judgment or negligence or incompetence so as to

render the owner liable. * * * The mates * * * do
not know why the course in question was taken by
the master, that is S. S. E. instead of S. S. W. The
question is why he took that course. * * * The point
for me to decide is his condition when he took the
wrong course. On the evidence I find he was of

ordinary health except for indigestion and had been
unemployed for a year before this voyage. He had
never navigated the Clyde before. He had been on
board while the ship was loading and the pilot said

he looked tired when the ship left. He, the master,

had had attacks of giddiness. He had been on deck
since dinner time. He was drowsy and it was sug-

gested he went to sleep in the charthouse. The
pilot before leaving told him to keep S. S. W. I

find master did not trouble to look at chart and made
the mistake of supposing pilot had said S. S. E.

It is not supposed for a moment that anyone was
under the influence of drink but the master was
clearly not himself. When told of lights he thought
they were ship's lights, instead of lights on coast.

The question now is whether employing such a

master was a breach of duty or unseaworthiness.

There is such a warranty* * *. I am satisfied that had
the master been in better health and wakefulness he
would have been competent. I hold he was a com-
petent master at time of sailing. The next question

is whether in his then state of health he was justified

in commanding. It does not matter whether he
knew or thought he was. Warranty is an absolute

contract. But there is no contract that ship or

master be perfect. All it amounts to is that ship and
master are reasonably fit. One of the medical wit-

nesses said he would have only prescribed some
medicine and told him to continue at work. I do not

attach much importance to ill-health. It was an
unfortunate combination of circumstances. * * *."

Necessarily it cannot be said that because a seaman
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has a cold which does not prevent him from doing physical

labor and standing a watch, that he is thereby rendered

incompetent and the vessel unseaworthy. Nor does the

fact that he has or continues to take medicine for his

cold thereby render him incompetent and the vessel

unseaworthy. This, however, is substantially what appel-

lant does contend. We submit that the district court

was manifestly correct in finding that Mortensen was in

fact competent to act as chief mate of the vessel at the

commencement of the voyage.

Due Diligence Was Exercised in Employing

Mortensen

Appellant next attacks the district court's finding

that due diligence was exercised in employing Mor-

tensen. We offer no excuse for what was done by Captain

Johansen in employing Mortensen for no excuse is
|

needed. The district court found that "all due and

reasonable care and diligence was exercised." We are

unable to see how any other finding could have been

made, much less that this finding is manifestly erroneous.

It is impossible to deal specifically with every argument

by appellant in this connection and still keep this brief

within reasonable limits. We believe it sufficient to say

that by analysis and re-analysis of everything that was

said and done, appellant contends that nothing that was

done in connection with the employment of Mortensen

was proper and that appellant's contention when sum-

marized amounts to no more or less than that every
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possible carelessness and negligence was indulged in in

employing Mortensen.

In support of its various arguments appellant cites

numerous cases, only a few having any bearing on the

question here. The burden being on the owner to show

the exercise of due diligence in respect to employing

Mortensen, it is of course apparent that it was necessary

to go forward with evidence as to what was done so

that what was done could be weighed to determine

whether or not it amounted to due diligence. The cases

cited by appellant fall either in that class of cases where

no evidence of due diligence was introduced or where,

when weighed, it was found insufficient.

Appellant relies principally on The Cygnet, 126 F.

742 (C. C. A. 1), being a case where no evidence was

introduced to show the competency of the master of a

tug responsible for a collision, other than what might

appear from the mere fact that he had previously navi-

gated the tug and another small boat on the Merrimac

River for two or three years before. Likewise, no evi-

dence whatsoever was introduced as to what care had

been exercised by the owners in employing him, and it

affirmatively appeared that the owners had made no

inquiries as to his competency and they relied upon the

proposition that it was sufficient to show that they had

no knowledge or reason to believe him incompetent.

That The Cygnet, 126 F. 742 (C. C. A. 1), falls in the

class of cases where the owner fails to go forward with

proof of the exercise of due diligence is clearly shown by
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the decision of this court in McGill v. Michigan S. S. Co.,

144 F. 788, 796 (C. C. A. 9). In that case no evidence of

competency was offered in respect to an employee who

was negHgent and in referring to The Cygnet, supra, it

was said that that case stood for the proposition that

it is not sufficient for the owners merely to show that

they "had no knowledge or reason to believe" that the

master was incompetent. Charbonnier v. United States,

45 F. (2d) 166 (D. C. S. C), affirmed United States v.

Charbonnier, 45 F. (2d) 174, 177 (C. C. A. 4), cited by

appellant, is a case where the evidence showed the failure

to exercise "due diligence." In that case damage resulted

from the incompetency of the chief engineer. It appeared

that he was first employed by the president of the operat-

ing company who was not favorably impressed, and who

sent him to the marine superintendent. The marine

superintendent did not testify, and no explanation of the

employment of the chief engineer was offered. United

States V. U. S. Steel Products Co., 27 F. (2d) 547 (D. C.

N. Y.), cited by appellant, is a case where the evidence

showed a failure to exercise "due diligence," the owners

failing to make any investigation as to the competency

of those responsible for the loss and in addition, they

were not produced at the trial.

The Fri, 140 F. 123 (D. C. N. Y.), cited by appellant,

holds that the owners must adduce affirmative proof

of the exercise of "due diligence" and that they had

failed to do so in connection with the employment of the

master, and on appeal (154 F. SZ?>, 336, C. C. A. 2), the

district court's standard of "due diligence" was dis-

I
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approved, the court stating that it would be holding the

owners "to an extreme and impractical rule of diligence

to require them to give better proof of his general com-

petency than was actually shown."

It is apparent that in weighing the evidence in each

case presented to determine whether or not "due dili-

gence" has been exercised it is necessary to deal with the

particular facts involved and in the light of these facts,

to then judge whether or not due and reasonable dili-

gence has been exercised. As stated in The Fri, 154 F.

333, 336 (C. C. A. 2), an "extreme and impractical rule

of diligence" cannot be applied, but this is exactly what

appellant is here contending for. No seaman or officer

could ever be employed and "due diligence" shown if

the standards of inquiry and search contended for by

appellant were to be applied. All persons must be em-

ployed, where employed for the first time, on recommen-

dations of others. In Boston Marine Ins. Co. v. Metropolitan

Redwood L. Co., 197 F. 703, 708 (C. C. A. 9), this court

approved employment of a mate by one operator on the

recommendation of another. Here, the recommendation

came from the Sea Service Bureau, established by the

government for the very purpose of furnishing competent

ofificers, and whose information was not limited to Mort-

ensen's record with any one employer but embraced his

entire experience as well as personal acquaintance with

him over a period of twelve years.

The Condor, 8 Fed. Supp. 929, 933 (D. C. N. Y.).

cited by appellant, was a case where the helmsman, a
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Peruvian, was unable to understand or speak English

and the owners did not show "due diligence" in employing

him which, in fact, under the circumstances, could not

be shown.

We have hereinbefore referred to The Fort Morgan,

274 F. 734 (D. C), affirmed 284 F. 1 (C. C. A. 4) and

Gold Dust Corporation v. Munson S. S. Line, 55 F. (2d)

900 (D, C.) cited by appellant, in both of which cases

the owner failed to go forward with proof of "due dili-

gence."

In Boston Marine Ins. Co, v. Metropolitan Redwood L.

Co., 197 F. 703 (C. C. A. 9), there was involved an

action for limitation of liability and it was contended

that the master was incompetent and that the owners

had failed to exercise proper diligence to determine

whether or not he was competent. In referring to the

district court decision in The Fri, 140 F. 123 (D. C. N. Y.),

reversed on appeal 154 F. ZZZ (C. C. A. 2), this court

announced the holding of that case to be that no showing

of "due diligence" was made by the owners, and to the

same effect in referring to The Cygnet, 126 F. 742 (C. C.

A. 1). It was held in the case then before the court that

evidence was introduced to show not only the master's

previous experience but due inquiry as to his fitness.

Likewise as to the mate, "due diligence" was shown,

he holding a license and being employed after recom-

mendation. As hereinbefore stated, it was further held

that the only thing shown against the mate's record

was the occurrence giving rise to the action and that this

I



b

43

isolated event was not sufficient to show incompetence.

The evidence in the case at bar as to due dihgence and

competency of the entire personnel of officers and crew

far exceeds the standard approved in this case.

We understand that it is now conceded by the appel-

lant that the mere fact that Mortensen had not thereto-

fore been employed as a chief mate is not sufficient to

show his incompetency or the lack of "due diligence" in

employing him, and it was so held in The Benjamin

Noble, 232 F. 382, 384 (D. C. Mich.).

In The Buckleigh, 31 F. (2d) 241 (C. C. A. 2), it was

held that upon the showing of adequate experience and

proper licenses of the personnel of the crew the burden

is then shifted to the libelant to go forward with proof

if it wishes to avoid the exemptions of the Harter Act.

This is said to be in accordance with The Fri, 154 F.

333 (C. C. A. 2), and that The Cygnet, 126 F. 742 (C.

C. A. 1) is not to the contrary nor The Fort Morgan, 284

F. 1 (C. C. A. 4) where the owners failed to make any

showing of "due diligence." The court stated that after

an owner has shown that he has selected a master and

crew from a class of men having adequate experience and

proper licenses it was incumbent upon the libelant, if

such men as these had anything against them because

of some prior display of bad character or incapacity, to

offer proof of this to meet the showing of training and

capacity which their previous service and unrevoked

licenses made.

See The Humarock, 234 F. 716, 727 (D. C. Ga.).
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Appellant's assertion that Mortensen's experience was

not as extensive as that of the mate on the Buckleigh,

is in fact not true, but irrespective of any such com-

parison, this does not meet the issue. The issue is that

it having been shown by uncontradicted proof that

Mortensen held a proper license and had had many

years of experience both as a seaman and officer without

a blemish on his record, together with his recommenda-

tion by the Sea Service Bureau, a complete showing of

"due diligence" in employing him was made which

required that the appellant, if it had such proof,—which

it did not,—should go forward with the evidence and

meet the case made, by showing some prior display of

bad character or incapacity on Mortensen's part which

a further reasonable inquiry could have disclosed. No
such showing was or could be made, and on the con-

trary, Mortensen's previous good record both as to

extent of experience and conduct was affirmatively

shown. In speaking of the Sea Service Bureau, Judge

Neterer said:

"I will frankly say that a person who went to a

place of that sort certainly would be warranted in

hiring a man with the history as disclosed on that

record * * *. That is what any reasonable judicial

mind would conclude. A man cannot be expected to

do the impossible, but if he has employed a person

whose record would not at all commend him to the

employment, then the court would determine whether
the man was warranted in stopping at the place

where he did go." (Ap. 200, 201).

It must also be remembered that when Mortensen
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joined the vessel Captain Johansen, Kroon, the chief

mate, and Anderson, the second mate, saw and talked

to Mortensen and from actual observation were able to

and did determine that he was a fit and proper person

for the duties he was to assume, in which connection it is

further to be remembered that Anderson, the second

mate, had known Mortensen for years and so advised

Captain Johansen. We again state, as was stated to the

district court, that all reasonable and proper precautions

were taken before employing Mortensen and as stated

by Judge Neterer
—"any other conclusion, it seems to

me, would be entirely arbitrary and not in accord with

the intent of the expressed provisions of the law" (Ap.

94). The only other method Captain Johansen could

have followed in employing a mate would have been to

rely upon the recommendation of some other master or

operator, and this standard of care has been approved

by this court in Boston Marine Ins. Co. v. Metropolitan

Redwood L. Co., 197 F. 703, 708 (C. C. A. 9), and if

he had done this, appellant would now be contending

that he should have done more, for with the Sea Service

Bureau established by the government for this very

purpose available with a list of competent men who could

have been employed, he should have secured the mate

from that Bureau.

It is submitted that the district court's finding that

due diligence was exercised in employing Mortensen

and that he was in fact competent, is established by

uncontroverted proof, and that such finding is manifestly

correct rather than manifestly erroneous, as contended

by appellant.
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IV

The district court properly sustained exceptions to

the first, second and fourth causes of action of

the second amended Hbel on the ground that it

appeared that there had been no compliance

with the claim clause of the applicable bills of

lading.

The decision of this court on this question becomes

material only if it is held that the district court erred in

finding that due diligence was exercised to make the

vessel in all respects seaworthy and properly manned,

equipped, and supplied, before and at the commence-

ment of the voyage. We believe it will be conceded that

the Harter Act is as complete a defense to the first,

second and fourth causes of action of the second amended

libel as it is to the third cause of action of the second

amended libel which was tried.

The appellant urges error in respect to the require-

ment that the bills of lading be attached to the libel.

This has been required elsewhere,

—

Davies v. Snestad,

1935 A. M. C. 472 (D. C. N. Y.)—but the question is

here of no materiality as no record of the district court's

action in this respect is present and the errors assigned

are in respect only to the exceptions sustained to the

first, second and fourth causes of action of the second

amended libel (Assignment of Errors Nos. VIII, IX, X;

Ap. 436, 437).

It is first urged that the appellant was not required to
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allege compliance with the notice of claim clause appear-

ing in the bills of lading covering the shipments involved

in the first, second and fourth causes of action. The

district court ruled to the contrary on the authority of

The Sagadahoc, 291 F. 920 (D. C. Wash.). It is now, and

was, claimed that this decision was overruled in The

Feltre, 30 F. (2d) 62 (C. C. A. 9). We believe this con-

tention involves a misconstruction of the effect of the

decision in The Feltre. The Sagadahoc arose on a question

of pleading on exceptions to the libel. In The Feltre the

bills of lading were not made a part of the libel but

appear in the pleadings only in the answer thereto. In

that case the action was based upon a common law

liability and not upon the bills of lading and the dis-

tinction between such actions in the matter of pleading,

performance or waiver of the notice of claim clause of the

bills of lading is clearly pointed out in The Sagadahoc.

In The Feltre respondent set up the bills of lading and

the notice of claim clause in its answer, but as stated by

this court:

"There was no allegation, however, in either

answer that the notice had not been given or that a
claim had not been filed, or that the libel was barred
for that reason, and so far as is shown by the records
in the court below, at no time was any such defense
suggested by the appellant until after the court had
made its findings * * *, nor was there then an offer

to amend the answers and plead that defense."

It will thus be seen why this court further said:

"We cannot agree that the failure of the appellees
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to prove that they gave the appellant notice of their

claims is a bar to their right to recover."

The Feltre is clearly distinguishable from The Sagadahoc

and the case at bar in that The Feltre was an action

upon a common law liability, the bills of lading not

appearing in the libel, whereas in The Sagadahoc and in

the case at bar the action is upon the bills of lading

themselves. This distinction is clearly pointed out in

The Sagadahoc by reference to Southern Ry. Co. v. Moores-

ville Cotton Mills, 187 F. 72, which was an action based

upon common law liability and which case, together

with the similar case of Central Vermont R. Co. v. Soper,

59 F, 879, are cited in The Feltre.

It is of course obvious that the question of pleading

here presented could not arise in a case such as The

Feltre where the bills of lading were not a part of the

libel, for in such a situation there is nothing to show

the existence of a notice of claim clause or other con-

tractual relationship.

We believe, however, that the point now urged by

appellant that it was not required to allege compliance

with the notice of claim clause is now of no materiality.

It did assume to plead an excuse for not having complied

with the notice of claim clause and it must be assumed

that there was alleged all of the facts which appellant

was in a position to prove were alleged. In this situation

there is no reason why the district court should not dispose

of the question presented for, as stated by Judge Neterer,

—"the question is properly raised by exceptions in the

interest of economy of the court's time as well as of
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the litigants, rather than to raise the question upon the

trial." (Ap. 33).

In argument appellant refers to the fact that the

steamer James Griffiths did not arrive at her port

or place of delivery before appellant had filed notice of

claim, or even before appellant had filed this action

(Appellant's Br. 110). The fact is, which we do not

believe will be disputed, that the cargo was carried

from Seattle to point of delivery by another vessel

and that delivery took place on March 18, 1931 (Ap.

122). Appellant had immediate knowledge of the strand-

ing and the subsequent damage to its cargo and was a

party to the average agreement entered into on March 4,

1931 (Ex. A to Cross Libel; Ap. 82, 85).

On the merits of this controversy appellant first con-

tends that there is nothing upon the face of the libel to

show that the claim presented on May 6, 1931, was not

within^ the time provided for in the bills of lading. Article

XI of the first cause of action of the second amended

libel, incorporated by reference in the second and fourth

causes of action, reads as follows:

"On May 6, 1931, libelant presented claim to

respondents for its damages aforesaid, a copy of

said claim being attached hereto as Exhibit *E'

and expressly made a part hereof; that on May 7,

193 1, respondents made reply to said claim, a copy
of said' reply being attached hereto as Exhibit *F'

and expressly made a part hereof; that, if libelant's

said claim was not presented or made as required

by said bill of lading, respondents, nevertheless, by



50

and through their said reply to said claim, then and
there waived any such non-compliance." (Ap. 10, 11).

It is clear from this allegation that appellant does

not assert compliance with the claim clause but rather,

relies on the theory of a waiver of compliance by the

appellees. It not being alleged that the claim was pre-

sented within the thirty-day limit for giving notice of

claim, it must be presumed not to have been presented

within that time limit. As to the general allegation of com-

pliance, the district court in its opinion held that in

view of the specific allegations, this was not a "statement

of fact" (Ap. 34) and no further amendment was offered

by the appellant.

Claim Clause First and Fourth Causes of

Action

It is next urged that notice of claim was not required

to recover under the first and fourth causes of action.

This is predicated on the contention that the notice of

claim clause applicable to these two causes of action

applies only to "such cargo as is removed from the

carrier's custody." (Appellant's Br. 102). This is obviously

not correct for the reason that the notice of claim clause

applicable to these two causes of action provides for

notice of claim for "any loss of or damage to or con-

version of or misdelivery of or delay in delivery of said

packages * * * within thirty days after removal of the

merchandise from the carrier's custody * * *." (Ap.

17, 20). The construction contended for by appellant

would read out of the claim clause the provisions relative
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to loss, conversion and misdelivery, and leave the claim

clause applicable only to damage and delay.

The appellant cites in support of its contention the

following cases from the Second Circuit:

The San Guglielmo, 249 F. 588;

Lehn &" Fink Co. v. American-Hawaiian S. S. Co.,

1924 A. M. C. 1054;

Atlantic Sugar Refineries v. Royal Mail Steam Packet
Co., 47 F. (2d) 880;

The Bencleuch, 10 F. (2d) 49.

This line of authorities commencing with The San

Guglielmo, are to the effect that a notice of claim for loss

or damage to be given before or on removal of the goods

does not apply to a case of shortage where no removal

occurs. It does not appear in any of these cases that a

claim clause such as here involved was presented covering

not only loss or damage but also claims for conversion

or misdelivery. Appellant in its brief refers to our dis-

tinction between the facts of the cases cited and the

case at bar, but we cannot agree that the distinction

is pointless as suggested, having in mind as we must,

the particular provisions of the claim clause here involved.

The district court preferred to follow, and in this we

submit its decision was sound, the decision in Armour &
Co. Aktieselskab v. Gjeruldsen et al, 15 F. (2d) 553,

554, 555, where the court said, with reference to a similar

claim clause:
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"We see no force whatever in the contention that
the clause should be held not to apply to claims for

shortage in delivery on the theory that, as to such
shortage, there has been no delivery. The language
is all-inclusive, and embraces claims of every char-

acter; and, assuming that it would have no applica-

tion to the case of the loss of an entire shipment, as

to which there would be no delivery whatever, and
consequently no delivery date from which to com-
pute the period of limitation, there is no reason to

deny its application to cases where there is a delivery

under the bill of lading and the claim arises out of

shortage therein. On the other hand, there is every
reason for holding it applicable that there is in case

of damage in shipment; for in both cases the ground
of the claim, whether it be shortage or damage, is

discovered while the goods are being delivered, or

as soon as the delivery is complete, and the purpose
of the clause requiring suit within the period limited

after delivery is that 'the parties shall not suffer

from death, disappearance of witnesses, destruction

of documents, or failure of memory.' Furthermore
not only does the language of the clause make no
exception of claims for shortage in delivery, but the

requirement in the preceding clause as to notice of

claim before removal expressly includes claims for

'loss, shortage of and damage to goods,' and, on
the principle noscitur a sociis, we may fairly assume
that the word 'claim,' as used in the clause limiting

time for suit, was intended to include any claim of

the kind specified in the preceding clause.

"For the reasons stated, we have no hesitation in

holding that the provision of the bill of lading to

the effect that no suit or proceeding shall be main-
tained against the carrier, unless commenced within

six months after delivery of the goods, applies to

claims for shortage in delivery, as well as claims for

damage. And this we understand to be the holding

in The Susquehanna, supra, where the suit involved
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a claim for shortage in delivery, as well as a claim for

damage, and where the point was necessarily de-

cided. We have carefully examined the cases relied

on by libelant, and we do not think that they are

applicable here."

which decision had previously been cited with approval

by the district court in its decision in Olivier Produce

Corp. V. United States, 20 F. (2d) 214 (D. C. Wash.).

The suggested distinction between the claim clause in

Armour &' Co. Aktieselskah v. Gjeruldsen, 15 F. (2d)

553, and the claim clause in the case at bar, due to the

fact that in the former the words "shortage of" were

included, whereas in the claim clause here the words

"conversion" and "misdelivery" are used, is, we believe

without significance.

It is of course true that the claim clause might have

read as did those involved in The Cherca, 55 F. (2d) 926

(C. C. A. 2), and in E. Cerli &' Co. v. Cunard S. S. Co.,

45 F. (2d) 630 (D. C. N. Y.), but this does not assist in

determining its sufficiency, as written, to apply to the

claim involved.

Claim Clause Second Cause of Action

As to the claim clause involved in the second cause

of action of the second amended libel, appellant asserts

that its requirements are unreasonable, namely, the

requirement of notice "within thirty days from date of

notice of any such loss or damage, etc., and arrival of

vessel at port or place of delivery, or at any port in

distress or earliest newspaper mention of loss or stranding
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of such vessel on voyage shall each be and fix the date

of such notice; * * *." (Ap. 18). Whether these provisions

are unreasonable or not depends, as stated in The Natal,

14 F. (2d) 382 (C. C. A. 9), cited by appellant, among

other things, upon "the knowledge possessed by the

parties." In the case at bar the appellant had knowledge

of the stranding and loss the day following the stranding

when it became a party to the general average agreement,

so it cannot in truth be said that any of the provisions

of this claim clause were unreasonable as to it. Further-

more, there is no allegation in the second cause of action

of the second amended libel of any facts upon which the

district court or this court could predicate a finding that

this claim clause was by reason of its provisions in any

respect unreasonable as to appellant or that in fact its

provisions in any manner were such as could not reason-

ably have been complied with.

Alleged Waiver

As to all of the claims involved in the first, second and

fourth causes of action, appellant asserts that com-

pliance with the claim clauses was waived. We of course

agree that the provisions of a claim clause may be waived,

and the cases of Oelbermann v. Toyo Risen, etc., 3 F.

(2d) 5 (C. C. A. 9), and Pacific Coast Co. v. Yukon Ind.

Transp. Co., 155 F. 29 (C. C. A. 9), cited by appellant,

are cases where such a waiver is referred to. In the

Oelbermann case after the time for filing claim had ex-

pired, a claim was filed and rejected by the carrier on

the specific ground that the carrier had exercised due
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diligence to make its vessel seaworthy and was therefore

relieved from liability by the provisions of the Barter

Act. In holding this to be a waiver by the carrier of the

notice of claim clause, this court said:

" * * * if a demand in writing is presented and the

carrier receives and answers it, and sets forth its

defense thereto on the merits, and makes no refer-

ence to the defense that the action is barred, it

expresses its intention to waive the latter defense."

Contra, see the following cases in the Circuit Court of

Appeals from the Second Circuit:

W. R. Grace &f Co. v. Panama R, Co., 12 F. (2d) 33S>;

The Texas Maru, 13 F. (2d) 538;

Cudahy Packing Co. v. Munson S. S. Line, 22 F. (2d)

898;

The J. L. Luckenhach, 65 F. (2d) 570.

In Olivier Produce Corp. v. United States, 20 F. (2d)

214, it is stated:

"A waiver is the intentional relinquishment of a

known right."

It is only necessary to set out more fully than does

appellant the facts upon which the alleged waiver is

predicated to show that there was no waiver under the

authority of the Oelbermann case or under any other

decision. It is to be remembered in this connection that

the general average agreement to which appellant was a

party was executed on March 4, 1931 (Ex. A to Cross
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Libel) and it is also to be borne in mind that appellant's

cargo was insured with the Sea Insurance Company,

Limited (Ap. 63). Exhibit E (Ap. 21) is the claim referred

to, being a letter written by appellant on May 6, 1931,

at Tacoma, to appellee. Coastwise Steamship and Barge

Company, Inc., at Seattle, and reads as follows:

"We have now ascertained that the amount of

damage to our shipments of wheat, millrun, and
flour lost and/or damaged when the James Griffiths
stranded March 3rd, 1931, is the sum of $18,855.34.

We presume you will not require supporting docu-
ments in view of the fact that such documents are

being placed in the hands of your average adjustors.

However, if you do desire such documents, we can
no doubt arrange to provide you with copies.

"We would appreciate your prompt attention to

and payment of our loss." (Ap. 21).

The reply (Ex. F, Ap. 22) is the document upon which

the alleged waiver is predicated. It is a letter written

by the appellee Coastwise Steamship and Barge Company,

Inc., on May 7, 1931, at Seattle, to appellant at Tacoma,

and reads as follows:

"Replying to yours of May 6th will advise that

delay in settlement of your claim is due to your
Underwriters, and through no fault of ours.

"We have approximately $51,000.00 in disburse-

ments which we cannot recover until your Under-
writers agree with the Average Adjusters on the

value of your cargo. Our Adjusters advise—and
our San Francisco office also writes—that they have
been endeavoring to secure from the San Francisco
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Underwriters a statement showing value of cargo

delivered—also that lost. Messrs. Rathbone, King
& Seeley advise all papers were sent their New
York office and expected their return last week, but
to date the Adjusters have not received same.

"The Salvors are also pressing for settlement of

their bill of $22,500.00—which is also being held up
for lack of information from the Insurers,

"We suggest that you advise your San Francisco

office reason of delay, as they can telegraph New
York to return the documents.

"It would help the Average Adjusters if you
would send us a copy of the claim you presented to

the Underwriters.

"Assuring you of our earnest desire to assist in

every way possible,"

This letter directs the appellant to look to its own

underwriters and not to the appellee. Coastwise Steam-

ship and Barge Company, Inc., for payment of its claim,

and advises of the difficulties being experienced in ob-

taining general average contribution from appellant's

underwriters. No defense of any kind on the merits is

suggested or discussed as such suggestion or discussion

was not germane to the reply being made.

Appellant asserts that this letter "in effect stated that

the claim would be paid" but we find nothing to that

effect therein. Judge Neterer in his decision with refer-

ence to the same, states:

" * * * Nor is the letter from claimant, with other
statements, the following, 'Assuring you of our
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earnest desire to assist you every way possible,' a
waiver of 'written demand for the payment of the
claims * * */ Waiver implies election to forego a
right or privilege. S. L. K. v. Quinn, 29 So. 826
(Miss); to abandon an assertable advantage. Warren
V. Crane, 15 N. W. 465 (Mich); Cable v. U. S. L.

Ins. Co., Ill Fed. 19; intentional relinquishment of

an existing known right. L. Valley R. Co. v. Ins. Co.,

172 Fed. 364 (C. C). There is not even an attempt
to waive 'written demand.' Nor is there anything
operating against respondents or claimant by way
of estoppel." (Ap. 34, 35).

Appellant suggests that if this court reverses the order

sustaining the exceptions to the first, second and fourth

causes of action of the second amended libel, that in

that event an interlocutory decree should follow. We
do not agree that this is correct. If the district court's

decision on the third cause of action of the second amended

libel is affirmed, then it is not necessary for this court to

consider the exceptions to the first, second and fourth

causes of action of the second amended libel. However,

should this court reverse the district court's decision in

connection with the third cause of action of the second

amended libel, and in addition, reverse the district

court's ruling sustaining exceptions to the first, second

and fourth causes of action of the second amended libel,

then and in that event appellees will desire to answer

the allegations of the first, second and fourth causes of

action, and in the contingencies referred to, pray for

leave accordingly.
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The district court correctly held that there was no

liability on the part of appellee, McCormick
Steamship Company.

As we understand appellant's contention, it is that

assuming liability for the damage to appellant's cargo,

that is to say, assuming that the Harter Act defense

sustained by the district court is disallowed by this

court, then it is contended that appellant should have a

decree payable primarily by the vessel and appellee

Coastwise Steamship and Barge Company, Inc., any

deficiency to be paid by the appellee McCormick Steam-

ship Company.

It is at once apparent that the question of whether or

not the appellee McCormick Steamship Company was

properly held to be only an agent by the district court

becomes of interest only in the event that this court

reverses the decision of the district court granting exemp-

tion by reason of the Harter Act. If the decree dismissing

the third cause of action of the second amended libel be

affirmed it is unnecessary to consider the further question

now presented.

Appellant's position as to the liability of appellee

McCormick Steamship Company is predicated upon the

proposition, first, that it was a charterer of the vessel,

and secondly, that appellee McCormick Steamship Com-

pany was party to a contract of affreightment with the

appellant, which has been breached.



60

Taking up the second proposition first, it is necessary

to determine upon what contract of affreightment appel-

lant seeks to recover from the appellee McCormick

Steamship Company. Necessarily it must be on the bill

of lading, Exhibit C (Lib. Ex. 6), attached to the third

cause of action of the second amended libel, this being

the contract alleged. As stated by appellant, this is a

bill of lading issued by the rail carrier and nowhere

thereon or thereby is the appellee McCormick Steamship

Company in any manner obligated. On the face of the

form after the word "Route" appears "G. N. McCormick

S. S. Co." and this is the only place in the bill of lading

where the name of the appellee McCormick Steamship

Company appears. This then being the contract upon

which it is sought to hold the appellee McCormick

Steamship Company, we submit that the appellant must

fail. The mere fact without more, that the appellee

McCormick Steamship Company billed and collected

the freight and made the delivery report is not sufficient

to make this bill of lading its contract.

Although the other three bills of lading covering the

first, second and fourth causes of action of the second

amended libel are not here involved, they are discussed

by appellant. On bill of lading. Exhibit A, first cause of

action, James Grififiths & Sons Company and the appellee

McCormick Steamship Company both signed as "Agents

For Carrier"; on bill of lading, Exhibit B, second cause

of action, the appellee McCormick Steamship Company

signed as "Agents—For Carrier"; and on the bill of
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lading, Exhibit D, fourth cause of action, the appellee

McCormick Steamship Company signed as "Agents For

Carrier." These then are the contracts upon which

appellant relies to charge the appellee McCormick

Steamship Company as a principal to these several con-

tracts of carriage.

Not only is the appellee McCormick Steamship Com-

pany not a party at all to the bill of lading, Exhibit C,

but it clearly states as to the bills of lading, Exhibits A,

B, and D, that it is acting merely as agent for the carrier.

If this were not sufficient, we have the testimony of

E. B. Smith, appellant's traffic manager, that it was

understood that the appellee McCormick Steamship

Company was acting as agents (Ap. 148-150).

The appellee McCormick Steamship Company received

seven and one-half per cent of the gross amount of freight

as a commission for booking cargo and handling collection

of freight charges and doing other usual duties of a

booking agent (Ap. 161). The vessel had therefore been

engaged in handling cargo for appellant for some years;

sometimes the cargo was booked through the appellee

McCormick Steamship Company, and other times direct

by the owners (Ap. 178). Over a period of years prior to

1931 various communications passed directly between

the owners, through their managing agent James Griffiths

& Sons Company, and appellant, relative to the handling

of cargo (Resp. Exs. A-1, A-2, A-3, A-4, A-5, Ap. 164-

170) so that there can be no doubt that E. B. Smith

was correct in his testimony.
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In Whitney v. Wyman, 101 U. S. 392, 396, it is said:

"Where the principal is disclosed, and the agent
is known to be acting as such, the latter cannot be
made personally liable unless he agreed to be so."

Here the principal was not only disclosed and known

at the time but in bringing this action the principal, the

appellee Coastwise Steamship and Barge Company,

Inc., was made a party.

We take up next the first proposition that the appellee

McCormick Steamship Company was a charterer of the

vessel. Appellant refers to Libelant's Exhibit 7 (Ap. 136)

being the letter of arrangement dated June 6, 1927,

between the appellee Coastwise Steamship and Barge

Company, Inc., through its managing agent, James

Griffiths & Sons Company, and the appellee McCormick

Steamship Company. Although not artistically drawn,

it is apparent that the arrangement outlined in this

particular letter covering a voyage of the vessel in 1927

was that the appellee McCormick Steamship Company

was authorized to book up to 2,000 tons of wheat and to

receive a seven and one-half per cent commission on the

freight charges. In addition and entirely apart from the

authority to the appellee McCormick Steamship Com-

pany to book this cargo, the letter shows that other

cargo was to be carried. We submit that this was an

agency agreement and not a charter in any sense. There-

after this same general plan was followed on subsequent

voyages (Ap. 160). The parties to the agreement and

subsequent oral arrangements based thereon, considered
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that they were establishing an agency arrangement

whereby the appellee McCormick Steamship Company

was authorized to book cargo and subsequent dealings

were on this basis (Ap. 192). Certainly the appellant

cannot force upon either of the appellees a construction

of their arrangement other than was understood and

agreed between them.

CONCLUSION

We respectfully pray that the decree herein be affirmed

and in the event of the order of the district court sus-

taining exceptions to the first, second and fourth causes

of action of the second amended libel be reversed, that

leave be granted to file answers thereto.

Respectfully submitted,

Lawrence Bogle,

Edward G. Dobrin,

Bogle, Bogle & Gates,

Proctors for Appellees.
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